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	January 11, 2016


Dear Mr. Bennett:

RE:
Docket No. HHS-OS-2015-0012


RIN 0985-AA10


Independent Living Services and Centers for Independent Living

The California State Independent Living Council (CalSILC) was established as an independent state agency in 1996. CalSILC supports an IL network providing services in California’s 58 counties.  We appreciate the chance to submit remarks and comments on the Independent Living Notices of Proposed Rulemaking (NPRM) issued by the United States Department of Health and Human Services (HHS) in order to enable and support Californians with disabilities to live independently with quality of life in the spirit of the Rehabilitation Act of 1973 (Act), as amended by the 2014 Workforce Innovation and Opportunity Act (WIOA).

In response to the opportunity for providing comment to RIN 0985-AA10, CalSILC sought input from the public, Independent Living Center (ILC) staff, local, and state organizations.  In our public review process we have identified sections of the proposed regulations that we believe further support the intended objectives and function of WIOA. In addition to these areas CalSILC has identified some sections that we believe will better meet the spirit of WIOA if they are modified.

SPECIFIC COMMENTS:

Page 70729

Column 3

Paragraph 1

Paragraph 1 contains language stating: “Centers funded by the program are required to provide the following five IL core services:  

1. Information and referral; 

2. IL skills training; 

3. Peer counseling; 

4. Individual and systems advocacy; and 

5. Services that facilitate transition from nursing homes and other institutions to home and community based residences with the necessary supports and services, provide assistance to those at risk of entering institutions, and facilitate transition of youth to postsecondary life.”

Comment: Performing a new (fifth) Core Transition Service will be draining due to the need to reallocate staff time and financial resources from existing services to the new required service. CILs have experienced only flat funding for several funding cycles now. Cost of Living Adjustments (COLAs) do not counter the effect of inflationary costs or increased population numbers. CalSILC recommends a minimum of $200,000 per CIL per year in new funding as a reasonable additional amount to support the new mandated service(s). These funds could be redirected from programs receiving Medicaid dollars for transition.  It is difficult, if not impossible, for CILs to reallocate financial in a climate of stagnant funding and budget cuts. CILs are the only entities mandated by federal law to transition people from nursing facilities, while other (non-mandated) entities may more readily access Medicaid funds for the same work.   

Page 70730

Column 3

Paragraph 2

Paragraph 2 contains language stating: “As part of the amendments to section 704 of the Act, the DSE is responsible to receive, account for and distribute funds based on the SPIL, provide administrative support for programs under Title VII B, maintain records, and provide information or assurances to the Administrator. Section 704(c)(5) adds a cap of 5 percent of the funds received by the State for any fiscal year under Independent Living Services that the DSE may retain to perform these services.”

Comment: In California these operations have historically been funded with Title VII B funds, which are contrary to the guidance in these regulations. Due to the size of California’s population and IL network, a 5% cap will not be adequate to cover the DSE’s administrative costs. Also, many of the functions described as administration within the proposed regulations are programmatic and sustain the IL Program.  A consensus within the California IL Network is that the Independent Living Unit at the California State Department of Rehabilitation needs to be funded, will amount to more than 5% of the state Title VII B grant, and should be drawn from both the Title VII B funds as well as other sources so that sufficient VII B funds are available to the CILs.

Page 70730

Column 3

Paragraph 3

Paragraph 3 contains language stating: “However, the amended section 705(c) also provides that the SILC may not provide independent living services directly to individuals with significant disabilities or manage such services.” 

Comment: Whenever definitions are ambiguous CalSILC feels clarification is important. Since we previously applied for and received grant funding to sponsor new ADRCs we request HHS to define the term “manage.”

Page 70731

Column 1 

Paragraph 1

Paragraph 1 contains language stating: “Part 364 sets forth regulations addressing State Independent Living Services and Centers for Independent Living: General Provisions; part 365 sets forth regulations addressing State Independent Living Services; and part 366 sets forth regulations addressing Centers for Independent Living. ACL proposes to consolidate the IL regulations into one new part, 45 CFR part 1329.”

Comment: California State Independent Living Council (CalSILC) agrees that consolidating IL regulations into one new part is helpful.

Page 70731

Column 2

Paragraph 1

Paragraph 1 contains language stating: “Because so much of the work done by IL programs involves these same principles, we believe it is important to clarify that the June 2014 guidance, including person-centered planning requirements, applies to IL programs [sic].”

Comment:  CalSILC agrees that clarifying the June 2014 guidance, including person-centered planning requirements, which apply to IL programs is helpful.

Page 70731

Column 3

Paragraph 2

Paragraph 2 contains language stating: “Under our proposed approach, we have chosen not to define the terms ‘‘institution,’’ ‘‘home and community-based residences,’’ and ‘‘at risk of institutionalization’’ at this time.”

Comment: In consideration of the term “institution,” CalSILC supports a definition that provides CILs the maximum flexibility needed to be effective meeting needs in their local community.  If it is decided to go with the Medicare and Medicaid definitions, be sure to emphasize that the definition of institution explicitly refers to settings that are not “community based” for Section 1915(c) home and community based waivers and for Section 1915(i) State plan home and community based services. “At risk” should be a consistent definition, possibly defined by CIL consumers self-disclosing.

Page 70731

Column 3

Paragraphs 3 and 4

Paragraphs 3 and 4 contain language stating: “We seek public comment on whether to include a definition and, if so, the suitability of applying Medicare and Medicaid definitions to the fifth core service. We also considered definitions of (‘home and community-based residences’) and (‘at risk’) of institutionalization. We determined not to define these terms at this time, but request comment on whether and how (home and community-based residences) and (at risk) of institutionalization should be defined for purposes of the fifth core service.”

Comment: In consideration of a future definition for the terms ‘home and community-based residences’ and ‘at risk’, CalSILC requests flexibility to CILs in the design and implementation of these definitions.  Please see the previous response about “community based.”  In California, there is some debate about whether Assisted Living counts as Independent Living and CalSILC believes the CMS description of “Community Based” helps respond to this.  

Page 70732

Column 1

Paragraph 1

To maintain the consumer-directed purpose of the programs, ACL also invites comments on the effectiveness and limitations of including the issue of being ‘‘at risk’’ as a part of CIL consumers self-disclosing their needs in the intake process.

Comment:  CalSILC agrees to leave this definition broad in order to provide flexibility to CILs. 
Page 70732

Column 1

Paragraph 2

Paragraph 2 contains language stating: “ACL proposes to define a youth with a significant disability as an individual with a significant disability who (i) is not younger than 14 years of age; and (ii) is not older than 24 years of age. This definition is based on the definition of ‘‘individual with a significant disability’’ in Section 7(21), 29 U.S.C. 705(21) and ‘‘youth with a disability’’ in Section 7(42) of the Act, 29 U.S.C. 705(42).”

Comment:  CalSILC agrees with this definition.  

Page 70732

Column 1

Paragraph 3

Paragraph 3 contains language stating: “Similarly, we propose a broad interpretation of ‘‘otherwise left school.’’

Comment:  California CILs emphasize a need to work with students while they were still in school since transition planning is most successful if it starts *before* the person leaves school.  CILs are free to serve and transition youth still in secondary education, but will not receive credit for those service as defined by the (required) new core service. Current reporting includes youth in secondary education; removing those statistics will significantly lower this metric and may be counterproductive to maximizing successful outcomes for youth with disabilities. CalSILC agrees to leave this definition broad in order to provide flexibility to CILs in the design and implementation of their associated policies and procedures.
Page 70732

Column 2

Paragraph 8

Paragraph 8 contains language stating: “We propose to add to the statutory definition of ‘‘Consumer control’’ at Section 702 of the Act, 29 U.S.C. 796a(3), that control is vested in individuals with disabilities, including those who are or who have been recipients of IL services.’’

Comment:  CalSILC agrees with the addition of this definition.

Page 70733

Column 1

Paragraph 4

Paragraph 4 contains language stating: “We propose to define ‘‘Unserved and underserved’’ groups or populations to include populations such as individuals with significant disabilities who are from racial and ethnic minority backgrounds, disadvantaged individuals, individuals with limited English proficiency, and individuals from underserved geographic areas (rural or urban).’’
Comment:  CalSILC requests clarification on the following questions: LGBTQI is described at the end of paragraph 4 - is that demographic covered under the description of “disadvantaged individuals?”  Also - are there other types of underrepresented disabilities that are also intended to be covered by the definition “disadvantaged individual” and if so, who is included in that definition? Would this definition include persons defined as impoverished? What about underserved disability populations such as people living with brain injuries?
Page 70733

Column 2

Paragraph 2

Paragraph 2 contains language stating: “ACL will continue to monitor programs based on the standards and indicators set forth in the statute as we re-evaluate and develop protocols that meet the requirements of the Act.’’

Comment: Standards and indicators should reflect a more holistic, outcome-based review, with less focus on case-level documentation details currently set forth in statute for monitoring requirements.

We agree with the California State Department of Rehabilitation that the U.S. Department of Health and Human Services (HHS) has not yet developed new indicators of minimum compliance for Independent Living Centers and State Independent Living Councils. When the new indicators are developed, it appears that HHS is not planning to give the public an opportunity to comment on the content of the proposed indicators. The State of California believes it is critical for stakeholders to have an opportunity to shape and comment on the standards and indicators.

Page 70734

Column 1

Paragraph 2
Paragraph 2 contains language stating: “WIOA added the requirement that the State plan (SPIL) must be signed by not less than 51 percent of the CILs in the State. If a State submits a SPIL that does not comply with the 51 percent signature requirement, ACL wants to ensure that a process exists whereby ACL can provide technical assistance to the State to help bring it into compliance.”

Comment: Please include additional details in regulation describing this process.

Page 70736

Column 1

Paragraph 3
Paragraph 3 contains language stating: “We propose in § 1329.17(d)(2)(iii), and (iv) to define a CIL for purposes of signing the SPIL as any consumer controlled, community-based, cross-disability, nonresidential, private nonprofit agency for individuals with significant disabilities, regardless of funding source, that is designed and operated within a local community by individuals with disabilities; and provides an array of IL services, including, at a minimum, independent living core services and complies with the standards set out in Section 725(b) and provides and complies with the assurances in Section 725(c) of the Act and § 1329.5 of these regulations.”

Comment: Who will be the regulatory body determining if a nonprofit is in compliance with the assurances in Section 725(c) of the Act and § 1329.5 of these regulations?  Guidance describing the process for vetting a CIL’s compliance is desirable, but if a CIL is not a recipient of federal funding how will these organizations be monitored for compliance with the Act?
Page 70736

Column 2

Paragraph 1
Paragraph 1 contains language stating: “For example, an agency that receives multiple Part C grant awards serving different geographical locations and operated by one governing board and that has one director would constitute a single CIL for SPIL signature purposes, rather than labeling each Part C grant awarded to that agency a stand-alone Center for Independent Living. ACL’s intent is that the proposed change will add clarity and simplify the signature process. We seek comments on this proposal as well, including whether this change should be implemented and the problems, if any, this interpretation would create. If the proposed language should be implemented in this instance, should it also be applied more broadly across the IL programs? What are the possible implications for the 704 Reporting process.”

Comment:  CalSILC is in agreement with applying this proposed language more broadly across the IL programs.  The CalSILC recommends the logical follow-through to this which is allowing entities with multiple Title VII C grants consolidate their grants into  a single grant; also each entity should file only one 704 report.  ACL requested comments about cost estimates of providing the statutorily-required fifth core service.  
The California SILC surveyed the California IL Network in October 2013 regarding the costs of providing the proposed new core service(s) 37% of respondents answered it would cost more than $200,000.00; 32% answered that it would cost $150-$200,000.00; 21% believed it would cost $100-$150,000.00; 11% felt it would cost between $50-$100,000.00.
Page 70737

Column 2

Paragraph 1 & 2
Paragraph 1 contains language stating: “WIOA expanded the previous definition of core IL services, specified in Section 7(17) of the Act, to include a fifth core service. Specifically, Centers funded by the program must now provide services that facilitate transition from nursing homes and other institutions to the community, provide assistance to those at risk of entering institutions, and facilitate transition of youth to postsecondary life. Currently there are 354 CILs that receive federal funding under this program. 

WIOA did not include any additional funding for the provision of this new fifth core service, but rather assumed that CILs would reallocate existing grant money to ensure the appropriate provision of all services required under Title VII of the Rehabilitation Act.

Comment: Please see previous comment to: Page 70729, Column 3, Paragraph 1
Page 70738

Column 1

Paragraph 2
Paragraph 2 contains language stating: “As noted previously, we have interpreted recent 704 Reports as indicating that many CILs currently have staff capable of providing the new fifth core service. However, as shown in the table above, a substantial number of CILs do not yet provide the newly required services and therefore would potentially incur costs in order to comply with this proposed rule. We would welcome comments from CILs as to their cost estimates of providing the statutorily-required fifth core service, so as to better inform our budgeting assumptions going forward.

Comment: Please see previous comment to: Page 70729, Column 3, Paragraph 1
Page 70739

Column 3

Paragraph 1 & 3

Paragraph 1 contains language stating: “Updating the 704 reporting instruments (Parts I and II) will require changes to include the new fifth core service under WIOA. We propose definitions for some of the terms in the fifth core service in this NPRM, and request comments on other areas that need more detail, as well as the burdens on programs of implementing this required core service. Assuming revised 704 reports include reporting on the new fifth core service, we estimate that providing the information will take approximately 1 hour per 704 Report. We estimate the total number of 704 Reports filed annually to be 412.  Assuming the same hourly cost of $57.66 discussed in the regulatory impact analysis above, we estimate the cost of the changes to be $23,755.92. In summary, future proposed changes to the Section 704 Annual Performance Report (Parts I and II) will be published in the Federal Register in accordance with the requirements of the PRA. However, we seek comments now on these estimates.”

Paragraph 3 contains language stating: “The CIL indicators of minimum compliance (consistent with the standards set forth in Section 725) are awaiting the addition of the fifth core service, which requires input in response to this proposed rule.”

Comment: Please see previous comment to: Page 70729, Column 3, Paragraph 1
Page 70741

Column 1

Paragraph 14
Paragraph 14 contains language stating: “Administrative support services means services and supports provided by the designated State entity under Part B, and to Part C CILs administered by the State under section 723 of the Act in support of the goals, objectives and related activities under an approved State Plan for Independent Living (SPIL). Such support includes any costs associated with contracts and subgrants including fiscal and programmatic oversight, among other services.”

Comment: Please see comments for page 70730, column 3, paragraph 2.
Page 70742

Column 3

§ 1329.7
§ 1329.7 describes the enforcement and appeals process. 
Comment:  CalSILC appreciates this process being described in the NPRM.  We agree that there needs to be a due process for CILs and SILCs to appeal changes in operation driven by audit or compliance review findings.  We do not agree with HHS having authority to “immediately” terminate funding. The Act stipulates 90-day notice before Title VII C funding can be terminated.  There needs to be due process and opportunity for remediation that includes a peer review component.
Page 70743

Column 1

§ 1329.10

§ 1329.10 Authorized use of funds for Independent Living Services. 

(a) The State, after reserving funds under section 13(d) for SILC training and technical assistance:

Comment: this section describes the DSE’s use of funds for ILCs, but the language is unclear and seems to describe the use of both operational and T&TA funding. We thought that training and technical assistance set asides happened at the federal level before the grant came to California. Please clarify the language in this section. Additionally, this section does not allow for IL Unit cost.

Page 70743

Column 2

§ 1329.11 DSE eligibility and application.  

Section 1329.11, item (b) states: “(b) To receive financial assistance under Parts B and C of chapter 1 of title VII, a State shall submit to the Administrator and obtain approval of a Sate plan that meets the requirements of section 704 of the Act, 29 U.S.C. 796c.”

Comment:  CalSILC is a state agency.  California Department of Rehabilitation is the Designated State Entity. Can the California State Independent Living Council submit the State Plan for Independent Living (SPIL), or does the SPIL have to be submitted by the DSE?

Page 70743

Column 2

§ 1329.12 Role of the designated state entity.
This section states:

” (a) A DSE that applies for and receives assistance must: (2) Provide administrative support services for a program under Part B and for CILs under Part C when administered by the State under section 723 of the Act, 29 U.S.C. 796f–2;”  

AND “(5) Retain not more than 5 percent of the funds received by the State for any fiscal year under Part B, for the performance of the services outlined in paragraphs (a)(1) through (4) of this section. For purposes of these regulations, the 5 percent cap on funds for administrative expenses applies only to the Part B funds allocated to the State and to the State’s required 10 percent Part B match. It does not apply to other program income funds, including, but not limited to, payments provided to a

State from the Social Security Administration for assisting Social Security beneficiaries and recipients to achieve employment outcomes, any other federal funds, or to other funds allocated by the State for IL purposes.”

Comment: Please see the comments for page 70730, column 3, paragraph 2.
Page 70744

Column 

§ 1329.17
§ 1329.17 General Requirements for a State Plan. Language in this section states:” (i) Accessible, appropriate and sufficient notice provided at least 30 days prior to the public meeting through various media available to the general public, such as Web sites, newspapers and public service announcements, and through specific contacts with appropriate constituency groups.”

Comment: 30 days is not sufficient time for notice.  We would recommend 45 days.   CalSILC believes the reduction of time for public notice may adversely affect some interested consumers or participants.

General Comments and feedback:

Comment A few regulations refer to guidance or guidelines as determined by the Administrator.  It is unclear if the guidance will include additional requirements and if the public will have an opportunity to comment on this guidance and guidelines. 

Significant Changes Proposed:

The U.S. Department of Health and Human Services (HHS) has not yet developed new indicators of minimum compliance for Independent Living Centers and State Independent Living Councils. When the new indicators are developed, HHS does not appear to be planning to give the public an opportunity to comment on the content of the proposed indicators. 

Comment: CalSILC is concerned at the planned development of indicators of minimum compliance for IL Centers and SILCs without public opportunity to provide input and help shape these (still to be developed) proposed indicators. The federal Administrative Procedures Act (APA) is defined by Title 5 USC § 541, which states that all rules must follow the formal procedures outlined in the APA to become effective, including the opportunity for the public to comment. In the spirit of good public stewardship and efficiency, we believe the public should have the opportunity to comment on these planned indicators and minimum standards of compliance.
The proposed regulations require State Independent Living Centers to be autonomous from state agencies. 

Comment: Define “autonomous”.  By definition, CalSILC is part of the State Government and cannot be separate from it or “autonomous.” 

Some possible language that could be used around autonomy include:

· The SILC, through bylaws, policy or other statement, identifies what it works to achieve, including such elements as its vision and mission.

· The SILC reviews and monitors progress on its own work.

· The SILC has freedom to advocate about issues of its own choice.

· The SILC develops statutory authority, procedures, and other systematic methods for gaining, maintaining, and protecting its independence.

· The SILC accounts for its decisions and actions.

· The SPIL describes the status of the SILC and how that status demonstrates the autonomy of the SILC.

· The SILC has a code of ethical behavior, including regulation of conflicts of interest, for council members.

· The SILC develops, adopts, and controls its own budget, subject to financial provisions of the SPIL, which may authorize expenses consistent with its functions and federal regulations.

· The SILC shall make decisions regarding staff, including whether the staff are employed by the State, by a non-profit entity controlled by the SILC, or through some other arrangement, except as prohibited by a state law of general application.
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